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A supervisory employee of a dry cleaning firm filed suit against her employer aleging she was
terminated from her job and replaced by a man. She contended that her employer’s action was
motivated by gender discrimination, in violation of the Tennessee Human Rights Act, Tenn. Code
Ann. §4-21-101. The defendant argued that her termination was not based on discrimination, but
wastheresult of ageneral downsizing and reorganization of the work force. Thetrial court granted
summary judgment to the employer. We reverse, because we believethe plaintiff raised a genuine
issue of material fact as to the reasons behind her termination.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Chancery Court
Reversed and Remanded

BeEN H. CANTRELL, P.J,, M.S,, delivered the opinion of the court, in which WiLLiam B. CAIN and
PATRICIA J. COTTRELL, JJ., joined.
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OPINION
I

WhiteWay Cleanersisa businessconcern that has been furnishing dry cleaning and laundry
servicesin Nashvillefor many years. Thecompany employsabout 100 peopleat any onetime. The
plaintiff, Doris Faye Dennis, began working for White Way as a presser in the early 1970's and
continued to work there on and off for severd years, before she left to focus her energies on the
needs of her growing family. Ms. Dennis subsequently worked at a number of other jobsincluding
apartment manager, truck driver and construction worker.



In 1994, she returned to White Way, and quickly rose to aposition variously referred to as
“plant manager” and “floor supervisor.” Thejob carried the responsibility of overseeing all aspects
of the production end of the business, including dry cleaning, spotting, assembly, inspection, bagging
and shipping. Ms. Dennisalso had to act asa“fill in” from timeto time, working in the placeof line
employees who were absent from work.

In 1996, Rex Carrigan was promoted to Generd Manager of White Way, and Ms. Dennis
began reporting to him. Mr. Carrigan had previously been the supervisor over theroutedrivers. In
his new position, Mr. Carrigan handled the transmission of payroll information, human resources,
work scheduling, sales, and complaint resolution. His duties did not include floor supervision or
work on the production line, but he would occasionally have to fill in for a route driver who was
absent.

On February 1, 1999, Wayne Elam, Sr., the owner of White Way Cleaners, sold the assets
of the business to alimited partnership comprised of three brothers, Art, Ross & Reed Hummell.
The new owners, who had never before been involved in the dry deaning business, told all the
employeesthat for thetime being they could keep their jobs, and that their ratesof pay would remain
the same. For the benefit of the brothers, Mr. Elam identified three employees who he said were
essential to the operation of the company, Rex Carrigan, Faye Dennis, and Rhonda Stewart. Mr.
Carriganand Ms. Denniswerethe highest-paid sal aried employeesof WhiteWay (routedriverswere
paid by commission). Mr. Carrigan earned an annual salary of $70,200, while Ms. Dennis earned
$62,400.

As they familiarized themselves with the cleaning business, the new owners continued to
operate White Way in the same manner as Mr. Elam. Thisincluded the previous owner’s practice
of contracting out payroll servicesto acompany called Paychex. Mr. Carrigan collected reports of
the hours worked by each employee, and transmitted them electronically to the outside contractor.

Unfortunatdy, the new owners found that the business was not as profitable as they had
anticipated. In fact, it lost a substantial amount of money every month. With the help of a
management consultant, they determined that their |abor costs were high when compared to the dry
cleaning industry as awhole.

On June 30, 2000, Ms. Denniswas summoned to the office of Art Hummell and told that she
was being terminated from employment. Mr. Hummell did not criticize her work, and the defendant
does not contend that the terminationwas dueto her job performance. Therecord indicatesthat she
wasahard-working, conscientious, and effective supervisory employee. A Separation Noticesigned
by Mr. Hummell stated that her termination was “due to company down-sizing.”

Art Hummell later stated that he had terminated Ms. Dennis as part of a generd
reorganization at the company. In the same month, Rhonda Stewart, who had supervised White
Way’ sretail stores and subsequently became the marking room manager, was a so terminated, and
several other female managers were demoted. Shortly thereafter, White Way ran an advertisement
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in the Tennessean stating that it was seeking qudified employees for al positions, and hired some
new people.

The reorganization included eliminating the title of Floor Supervisor from the company’s
table of organization. A new position, Director of Operations, was created to perform the same
functions that Ms. Dennis had performed. Wayne Elam, Jr., son of the former owner, was named
to the new position the day after Ms. Dennis was terminated. Mr. Elam had been doing “fill-in”
work, temporarily replacing route drivers, pressers and others when they were out sick. He was
earning $36,200 ayear. With his new position, he was given a $5,000 raise, for atotal salary of
$41,200.

The only difference between the duties of Floor Supervisor and those of Director of
Operationsisthat when Mr. Elam became Director of Operations, hetook over Mr. Carrigan’ s task
of compiling payroll data for transmission to Paychex. Mr. Carrigan himself was given a new
position as Director of Sales, with no reduction in salary. The position of General Manager was
apparently eliminated, although one table of organization in the record refers to Mr. Elam as the
Generd Manager, instead of Director of Operations.

Il. PROCEEDINGSIN THE TRIAL COURT

On August 8, 2000, Ms. Dennis filed a Complaint in the Chancery Court of Davidson
County, alleging that she had been discriminated against because of her sex, in violation of Tenn.
Code Ann. 8§ 41-21-401(8)(2). White Way filed an Answer denying her alegations. On December
28, 2001, White Way filed a Motion for Summary Judgment, accompanied by a Memorandum of
Law, a Statement of Undisputed Material Facts, affidavits, the plaintiff’ sanswersto the defendant’ s
interrogatories, and transcripts of the depositionsof DorisDennis, Art Hummell and RossHummell.
On February 4, 2002, the plaintiff filed amemorandum in opposition to the defendant’ s Motion for
Summary Judgment, accompanied by additional discovery materials.

On February 21, 2002, the trid court issued a Memorandum and Order granting the
defendant’ s motion. The court stated that the plaintiff had failed to bring forth sufficient proof to
create a genuine question of material fact asto one of the four essential elements required to make
out a case of gender discrimination: that she had been replaced in her job by aman. The court did
note that “a significant portion of the plaintiff’s duties were parceled out to a male employee who
now performs those tasks and the tasks of payroll for alesser salary than the plaintiff was making
when she was terminated,” but goes on to say that “[t]hese facts establish that the plaintiff was not
replaced. The summary judgment record establishes that the plaintiff’s job was eliminated.”*

! Thesignificance of thisfinding liesin the different treatment the courts afford to those employment decisions
where one employee who is a member of a protected class is replaced by one who is not, and those where an employer
has eliminated jobs as part of agenuine reduction in the size of the workforce. See Barnesv. Goodyear Tireand Rubber
Co., 48 S.W.3d 698 (Tenn. 2000); Barnes v. GenCorp, Inc., 896 F.2d 1457 (6th Circuit 1990).
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The court also rejected the plaintiff’ s claim that the defendant’ srational e for terminating her
was merely a pretext. The court noted that White Way experienced between $20,000 and $50,000
in operating losses each month after the Hummells took over, and that the new owners had to put
$1,000,000 of their own money into the business to fund the company’s operations. In granting
summary judgment, the court stated that it was relying “upon the principle of law that it is not the
prerogativeof the court to invade legitimate, nondiscriminatory busi nessdecisions of anemployer.”
This appeal followed.

[1l. THE TENNESSEE HUMAN RIGHTS STATUTES

The Tennessee Human Rights Act (THRA) prohibitsdiscrimination “in employment, public
accommodations and housing” on the bass of “race, creed, color, religion, sex, age or national
origin.”  The Act specifically states that one of its purposesisto “[p]rovide for execution within
Tennessee of the policies embodied in the Federal Civil Rights Act of 1964, 1968 and 1972, the
Pregnancy Amendment of 1978, and the Age Discrimination in Employment Act of 1967, as
amended.” Tenn. Code Ann. § 4-21-101(a).

Because of the commonality of purpose between the Tennessee Human Rights Act and the
federal statutes, “we may look to federal law for guidancein enforcing our own anti-discrimination
laws.” Barnesv. Goodyear Tireand Rubber Co., 48 S.W.3d 698, 705 (Tenn. 2000). Seealso Spicer
v. Beaman Bottling Co., 937 S.W.2d 884 (Tenn. 1996). The genera analytical framework that we
use below to examinethe plaintiff’ s claim appliesto claims of employment discrimination based on
either federal or state law, and isthe same, whether the alleged discrimination is based on age, sex,
race or any other category covered by the Tennessee Human Rights Act.

Whilewe share thetrial court’ sbelief that the judiciary isnot authorized to intrude upon an
employer’ slegitimate nondiscriminatory business decisions, the Tennessee Human Rights Act does
give usthe power to scrutinize employment decisionswhen discrimination isalleged. We note that
the general financial situation of an employer isoften afactor in personnel decisions, but it does not
immunizetheemployer from the statutory obligation to makethose decisionsinanon-discriminatory
manner. “Ordinarily, economic downturns and shakeups provide an employer great latitude in
making personnel decisions. However, Congress refuses to afford an employer at any time —
economically fortuitous or economically disastrous— theright to discriminate on the basis of sex.”
Bellaver v. Quanex, 200 F.3d 485 (7"" Circuit 2000).

V. STANDARDS FOR SUMMARY JUDGMENT

Summary judgment should not be regarded as asubstitutefor trial of disputed factud issues.
Gonzales v. Alman Construction Co., 857 S\W.2d 42 (Tenn. Ct. App. 1993); Taylor v. Nashville
Banner Publishing Co., 573 SW.2d 476 (Tenn. Ct. App. 1978). It is an appropriate vehicle for
dismissing acaseonly where thereisno dispute asto material facts, and the moving party isentitled
to judgment asamatter of law. Byrdv. Hall, 847 S\W.2d 208 (Tenn. 1993). A trial court ruling on
amotion for summary judgment must consider the pleadingsand evidencebeforeit in the light most
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favorable to the opponent of the motion, and al legitimate conclusions of fact must be drawn in
favor of that opponent. Gray v. Amos, 868 S.W.2d 925 (Tenn. Ct. App. 1993).

In the case before us, thetrial court noted that the defendant did not dispute, for purposes of
the summary judgment motion, that the plaintiff established the first three elementsof aprimafacie
case of employment discrimination under Tenn. Code Ann. § 4-21-101: (1) that the plaintiff wasa
member of the protected class, (2) that the plaintiff was subjected to an adverse employment action,
(3) that the plaintiff was qualified for the particular position. See Frazier v. Heritage Federal Bank
for Savings, 955 S.W.2d 633 (Tenn. Ct. App. 1997). The court found, however, that the plaintiff
failedto create agenuineissue of material fact astothefourth element: that the terminated employee
was replaced by someone outside the protected classification. We respectfully disagree.

The trial court reasoned that the defendant did not replace Ms. Dennis, but rather that it
eliminated her job as part of a general reorganization of the company to save money. It gppearsto
us, however, that the defendant assigned all of Ms. Dennis' duties to Mr. Elam, gave him one
additional duty (collection of payroll information and transmission of tha information to Paychex)
and changed thetitle of thejob from Floor Supervisor to Director of Operations. When we consider
the evidenceinthelight most favorableto the opponent of the motion, we conclude that the plaintiff
has rai sed genuineissues of material fact asto all four required elements of her cause of action, and
that she has established her primafacie case.

In an employment discrimination case, the establishment of al the primafacie elements by
the plaintiff shifts the burden of production to the defendant to articulate a legitimate non-
discriminatory business reason for the challenged employment action. See McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802 (1973). If the defendant can do so, then the burden shifts again
to the plaintiff to present some evidence that the defendant’ sreasons are pretextual. Versav. Policy
Sudies, Inc., 45 SW.3d 575 (Tenn. Ct. App. 2000). On a motion for summary judgment, the
plaintiff need not totally refute the defendant’ s assertions as to its reasons for its actions, but must
present some evidence, whether direct or circumstantial, which issufficient to create agenuineissue
of material fact as to the motivations of the defendant.

The trial court noted that it was undisputed that White Way was losing money, that Ms.
Denniswasthe second highest paid empl oyee of the company, and that Mr. Elam agreed to perform
“asignificant portion of the plaintiff’s duties’ in addition to payroll, for less money. The plaintiff
does not dispute the defendant’ s contention that it saved money by replacing Ms. Denniswith Mr.
Elam.

She notes, however that Rex Carrigan was the highest paid employee of the company, and
that when the defendant removed Mr. Carrigan from his job as general manager, it transferred him
to asalesjob at the exact same salary. Art Hummdl testified at deposition that in his prior business
experience, it was always a mistake to retain an employee whose salary had been reduced, because
such employeesdo not remain motivated. He offered thistheory to explainboth why hedid not offer



Ms. Dennis another job at alower salary, and why he did not reduce Mr. Carrigan’s salary when he
changed his duties.

Wedo not believe thisrationaleis sufficiently persuasive to totally dispel the question asto
whether the principals of White Way choseto addressitsadmitted financia difficultiesinaway tha
was discriminatory as to the plaintiff, and we therefore reverse the order of the trial court. In so
doing, we are not thereby determining that Ms. Dennis is entitled to prevail on her claim for
employment discrimination. We have merely found that she has raised genuine issues of material
fact asto her claim, which make summary judgment inappropriate.

V.
The judgment of the trial court is reversed. Remand this cause to the Chancery Court of

Davidson County for further proceedings consistent with this opinion. Tax the costs on appeal to
the appellee, White Way Cleaners, L.P.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



